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(1) Forfeits all right to any future 
cost-share payments on the transferred 
land unit, and 

(2) Must refund with interest all cost-
share payments that have been made 
on the transferred land unit unless the 
new land owner or operator becomes a 
party to the contract, except that 
where it is determined by the admin-
istering agency, with the approval of 
the State conservationist, NRCS, that 
the established BMPs will provide 
water quality benefits for the design 
life of the BMP, the payment may be 
retained. 

(f) If the new land owner or operator 
becomes a party to the contract: 

(1) Payment which has been earned, 
but not made to the participant who 
applied the BMPs and had control prior 
to the transfer, can be made, 

(2) Such land owner or operator is to 
assume all obligations of the previous 
participant on the transferred land 
unit, 

(3) The contract with the new partici-
pant is to remain in effect with the 
original terms and conditions, and 

(4) The contract is to be modified in 
writing to show the changes caused by 
the transfer. If the modification is not 
acceptable to the administering agen-
cy, the provisions of paragraphs (e) (1) 
and (2) of this section apply. 

(g) The transfer of all or part of a 
land unit by a participant does not af-
fect the rights and obligations of other 
participants who have signed the con-
tract.

§ 634.27 Cost-share payment. 
(a) General. Participants are to ob-

tain or contract for materials or serv-
ices as needed to install BMPs. Federal 
Cost-share payments are to be made by 
the administering agency upon certifi-
cation by the District Conservationist, 
NRCS, or its designee, that the BMPs, 
or an identifiable unit thereof, have 
been properly carried out and meet the 
appropriate standards and specifica-
tions. 

(b) Payment maximum. The maximum 
total Federal cost-share payment to a 
participant shall be limited to $50,000. 
Exceptions to this limit may be made 
by the administering agency with con-
currence of the Administrator, NRCS, 
upon recommedation of the NRCWCC, 

where it determines that the main ben-
efits to be derived are essential for 
meeting the water quality objectives in 
the project area. 

(c) Basis for cost-share payment. (1) 
Cost-share payments are to be made by 
the administering agency at the cost-
share percentage and by one of the fol-
lowing methods designated by the ad-
ministering agency and set out in the 
contract: 

(i) Average cost, or 
(ii) Actual cost not to exceed average 

cost. 
(2) If the average cost at the time of 

starting the installation of a BMP or 
identifiable unit is less than the costs 
specified in the contract, payment is to 
be at the lower rate. If the costs at the 
start of installation are higher, pay-
ment may be made at the higher rate. 
A modification will be necessary if the 
higher cost results in a significant in-
crease in the total cost-share obliga-
tion. Cost-share payment is not to be 
made until the modification reflecting 
the increase is approved. 

(d) Average cost development. Average 
costs are to be developed by the admin-
istering agency for each project using 
cost data from the local area. These 
costs should be reviewed by the 
SRCWCC for consistency with average 
costs in other USDA programs. The av-
erage cost list is to be updated annu-
ally by the administering agency. 

(e) Application for payment. Cost-share 
payments can be made by the admin-
istering agency after a participant has 
carried out a BMP or an identifiable 
unit of a BMP. Application for pay-
ment must be submitted to the admin-
istering agency, be certified by the 
NRCS or its designee, and be supported 
by such cost receipts as are required by 
the administering agency. It is the par-
ticipant’s responsibility to apply for 
payments. 

(f) Authorizations for payments to sup-
pliers. (1) The contract may authorize 
that part or all of the Federal cost 
share for a BMP or an identifiable unit 
be made directly to suppliers of mate-
rials or services. The materials or serv-
ices must be delivered or performed be-
fore payment is made. 

(2) Federal cost shares will not be in 
excess of the cost share attributable to 
the material or service used or not in 
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excess of the cost share for all identifi-
able units as may be requested by the 
participant. 

(g) Material inspection and analysis. 
When authorizations for payments to 
suppliers are specified, the admin-
istering agency, its representatives, or 
the Government reserve the right to 
inspect, sample, and analyze materials 
or services prior to their use. 

(h) Assignments, set-offs, and claims. (1) 
A State or local administering agency 
may allow the assignment of payments 
to the extent provided by State law. 
When ASCS is designated as the admin-
istering agency, assignments by any 
participant who may be entitled to 
cost-share payment under the program 
are prohibited unless they are made in 
accordance with the provisions of sec-
tion 203, Title 31, U.S.C., as amended, 
and section 15, Title 41, U.S.C., as 
amended. 

(2) If any participant to whom com-
pensation is payable under RCWP is in-
debted to the United States and such 
indebtedness is listed on the county 
register of indebtedness maintained by 
the County ASC committee, the com-
pensation due the participant must be 
used (set-off) to reduce that 
idebtedness. Indebtedness to USDA is 
to be given first consideration. Deduc-
tions for setoffs involving a non-
resident alien shall be made as pro-
vided by 26 U.S.C. 871. Setoffs made 
pursuant to this section are not to de-
prive the participant of any right to 
contest the justness of the indebted-
ness involved, either by administrative 
appeal or by legal action. 

(3) Any cost-share payment due any 
participant shall be allowed without 
deduction of claims for advances ex-
cept as provided for above and without 
regard to any claim or lien against any 
crop, or proceeds thereof, in favor of 
the participant or any other creditor. 

(i) Access to land unit and records. Any 
authorized administering agency, or 
NRCS employees or agents, shall have 
the right of access at reasonable times 
to land under application or contract, 
and the right to examine any program 
records to ascertain the accuracy of 
any representations made in the appli-
cation or contract. This is limited to 
the right to furnish technical assist-

ance and to inspect work performed 
under the contract. 

(j) Suspension of payments. No cost-
share payments will be made pending a 
decision on whether or not a contract 
violation has occurred. 

(k) Ineligible payments. The filing of 
requests for payment for BMP’s not 
carried out, or for BMP’s carried out in 
such a manner that they do not meet 
contract specifications, constitutes a 
violation of the contract.

§ 634.28 Appeals not related to con-
tract violations. 

(a) The participant may, prior to exe-
cution of the contract, request that the 
administering agency review or recon-
sider criteria being used in developing 
his or her contract. Such review or re-
consideration may include the eligi-
bility of BMP’s which had not been ap-
proved for application in the project 
area, cost-sharing levels for BMP’s, pri-
orities for developing water quality 
plans, and standards and specifications. 

(1) If verbal agreement is not 
reached, the participant may make a 
written request within 30 days after re-
ceiving notice of the decision of his or 
her verbal request. 

(2) The administering agency shall 
have 30 days in which to make a deci-
sion and notify the participant in writ-
ing. 

(3) The decision of the administering 
agency shall be final. 

(b) If, after the contract has been ex-
ecuted, the participant and the admin-
istering agency are unable to reach 
written agreement relative on matters 
which are not related to contract viola-
tions, the participant may request and 
receive a review by the appeals board. 
The administering agency will: 

(1) Notify the participant, in writing, 
of the date the appeals board will con-
sider the appeal. 

(2) Within 30 days after receiving the 
administering agency’s notice, the par-
ticipant may file a request to appear 
and present oral and other evidence. If 
the participant does not request an ap-
pearance, the administering agency ap-
peals board will decide the dispute on 
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